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CONSERVATION EASEMENT

STATE OF TEXAS
COUNTY OF SAN JACINTO

This Grant of Conservation Easement is made on this ( (4 day of D4 Oy L% o
2011, by George H. Russell and Suzanne B. Russell (Grantors) to the NATIVE PRAIRIES
ASSOCIATION OF TEXAS (Holder), a nonprofit corporation organized and existing under the
laws of the State of Texas, with an address of 2002A Guadalupe St. PMB 290, Austin, TX
78705.

PURPOSE

The Purpose of this Conservation Easement is to ensure that the Protected Property will
be retained forever predominantly in its natural, scenic, and open space condition; to protect
native plants, animals, and plant communities on the Protected Property and associated habitat;
to prevent any use of the Protected Property that will significantly impair or interfere with the
Conservation Values, and to assure the availability of the Protected Property for traditional uses
that may be compatible with and not destructive of the Conservation Values, all subject to the
terms of this Conservation Easement. Specifically, the Conservation Easement is intended to

protect the following:

The Post Oak Savannah, Tallgrass Prairie, Catahoula Barrens and Outcrops, Southern
Calcareous Prairie, Pine and Mesic Hardwood Forests, Large River Floodplain Forest areas
located within the boundaries described by survey and legal description for the purposes of
conservation of wildlife habitat, native vegetation, and local freshwater resources which include
Krissie Creek, Brown Creek, and Zwicky Creek. High quality native plant communities occur on
the Properties, including Southern Calcareous Mixed Grass Prairie and Catahoula Herbaceous
Barrens, the latter of which contains globally rare plants. Furthermore, the Properties also
include several specific species of flora or fauna that are either endemic to the region and/or
threatened on a statewide or national level, including the Bald eagle (Haliaeetus leucocephalus),
the Timber rattlesnake (Crotalus horridus), the Branched gayfeather (Liatrus cymosa), and the

Texas sunnybell (Schoenolirion wrightii).
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The features to be protected by this Conservation Easement are collectively known as the
“Conservation Values.”

RECITALS

The Conservation Values of the Protected Property and the Purposes hereof are more
particularly described in the following Recitals, incorporated herein:

WHEREAS, the Grantor is the owner in fee simple of certain real property in San Jacinto
County, Texas (hereinafter referred to as the “Protected Property”) which has aesthetic,
scientific, educational, and ecological value in its present state as a natural area which has not
been subject to development or exploitation, which property consists of 201.72 acres, more or
less, in San Jacinto County, Texas, and is described in Exhibit A, and depicted in Exhibit B,

both attached and included herein; and

WHEREAS, the Protected Property is a natural area which contains a high quality
Blackland Prairie ecosystem and has substantial value as a natural, ecological and scientific
resource, as well as providing excellent habitat for native wildlife; The Protected Property has
been subdivided into several tracts by the Grantor based on the wildlife habitat or ecosystem

present on that tract. The tracts include:

Sanctuary Name Acreage
Krissie Creek Cougar Sanctuary 108.74
Brown Creek Alligator Gar Sanctuary 19.29
Emerald Bay Bison and Butterfly Sanctuary 42.44
Sassafras Grove Preserve 5.49
Krissie Creek Alligator and Snapping Turtle SaRE
Sanctuary

The Protected Property includes a large variety of vegetation communities. These

communities include Post Oak Savannah, Tallgrass Prairie, Catahoula Barrens and Outcrops,
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Pine Forest, Freshwater Wetlands and Riparian areas. The Protected Property contains a large
variety of flora within several different types of ecosystems found on the Protected Property.
Some of the grasses present on the Post Oak Savannahs and Tallgrass Prairie portions of the
Protected Property include Sideoats Grama, Hairy Grama, Silver Bluestem, Little Bluestem,
Indiangrass, Bushy Bluestem, and Purpletop Tridens. Forbs found on the Post Oak Savannahs
and Tallgrass Prairie portions of the Protected Property include Southern Beeblossom, American
Beautyberry, Cusp Blazing Star, and Wild Bergamot. The forested areas of the Protected
Property include a variety of pine species including loblolly, longleaf, and shortleaf pines, a
variety of oak species including Post Oak, Water Oak, and Black Oak as well as other species of
trees such as Sassafras, Persimmon, Sugar Maple, and Eastern Redcedar. The diverse range of
ecosystems found on the Protected Property provides a large variety of habitats for many
mammals, amphibians, reptile, and avian species. Maintaining the natural state of the flora on
the Protected Property will also aid in the control of freshwater quantity and quality by filtering
and retaining unchannelized surface water and erosion control by preventing the movement of

soils through the forces exerted by unchannelized surface water and wind.

WHEREAS, the NPAT is a qualified holder under Texas Natural Resources Code,
Chapter 183, and a qualified organization under Internal Revenue Code § 170(h)(3), whose
purpose is to preserve and conserve natural areas for aesthetic, scientific, charitable and

educational purposes; and

WHEREAS, Chapter 183 of the Texas Natural Resources Code permits the creation of
conservation easements for the purposes of inter alia retaining land or water areas predominantly
in their natural, scenic, open or wooded condition, protecting natural resources, and maintaining

or enhancing air or water quality; and

WHEREAS, Grantor and NPAT recognize the natural, scenic, aesthetic and special
character of the Protected Property, and have the common purpose of the conservation and
protection in perpetuity of the Protected Property as “a relatively natural habitat of fish, wildlife
or plants or similar ecosystem” as that phrase is used in Public Law 96-541, 26 USC 170
(h)(4)(a)(i1), as amended and in regulations promulgated thereunder, by placing voluntary
restrictions upon the use of the Protected Property and by providing for the transfer from the

Grantor to the Holder of affirmative rights for the protection of the Protected Property; and
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WHEREAS, natural, scientific, educational, aesthetic, scenic and ecological resource,
character and value as used herein shall, without limiting the generality of the terms, mean the
condition of the Protected Property at the time of this grant, evidenced by a document in the files
of Holder called the “Baseline Report”, which shall be signed and acknowledged by Grantor

prior to the execution of this Conservation Easement.

The parties agree that this Baseline Report shall be sufficient to establish the condition
of the Protected Property at the time of the gift; provided, however, this Baseline Report is not
intended to preclude the use of other evidence to establish the present condition of the Protected
Property if there is a controversy over its use. The Baseline Report is incorporated into this

Conservation Easement by this reference to the same extent as if attached hereto;

NOW, THEREFORE, the Grantor, for and in consideration of the facts above recited and
of the mutual covenants, terms, conditions and restrictions herein contained, and for other good
and valuable consideration, the receipt and legal sufficiency of which is hereby acknowledged,
does hereby grant, bargain, and convey unto NPAT, its successors and assigns, forever a
Conservation Easement in perpetuity over the Protected Property to be held for the benefit of the

people of the State of Texas, consisting of the following:
AFFIRMATIVE RIGHTS

1. The right of visual access to, and view of, the Protected Property in its natural, scenic,
open and undisturbed condition by restricting fixtures such as privacy fences that would

substantially obstruct the view of the Protected Property from public vantage points.

2. The right of NPAT, in a reasonable manner and at reasonable times, to enter the
Protected Property for the purposes of inspecting same to determine compliance
herewith, and the right to enforce by proceedings at law or in equity the covenants herein
set forth including, but not limited to, the right to require the restoration of the protected
property to a natural state based upon natural succession and restoration efforts in the
event that the current landowner has artificially damaged the protected property. NPAT,
or its successors or assigns, does not waive or forfeit the right to take action as may be
necessary to insure compliance with the covenants and purposes of this grant by any prior

failure to act. Nothing herein shall be construed to entitle NPAT to institute any
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proceedings against Grantor for any changes to the Protected Property due to causes
beyond the Grantor’s control, such as changes caused by fire, floods, storm or
unauthorized wrongful acts of third persons. This right of access shall include access to

small groups under NPAT’s control for scientific research and educational purposes.

Without limiting the generality of the grant of this Conservation Easement to Holder,
Grantor expressly conveys and assigns to Holder the rights of ingress and egress to the
Protected Property as assignee of a partial interest in the Protected Property by virtue of this
grant of Conservation Easement. The easement, rights and privileges herein granted shall
be perpetual, shall be an easement appurtenant to the Protected Property and this
Conservation Easement, and shall exist in favor of the Holder, its successors and assigns,
and other transferees of this Conservation Easement. Grantor hereby binds itself and
assigns, to WARRANT AND FOREVER DEFEND the access easement and rights unto

Holder, its successors and assigns.

The right of NPAT to purchase the underlying fee interest in the Protected Property or
any portion thereof at the same price and on such terms and conditions as may be offered
by any third party to the Grantor (and which are acceptable to the Grantor) from and after
the date hereof. The Grantor agrees to give NPAT written notice of the price, terms, and
conditions of any such offer which it is prepared to accept and NPAT must notify the
Grantor within twenty (20) days following such notice that it intends to exercise its right
of first refusal; otherwise, Grantor may sell the Protected Property (or agreed portion
thereof) to such third party, but in the event of such a sale, this paragraph shall remain in

full force and effect for all future transfers which may be contemplated.

The right of NPAT to enter the Protected Property in a reasonable manner and time with
notice to Grantor to collect seeds for noncommercial research and to establish the plants
at other conservation sites. Said seeds shall be “surplus” seeds that are not necessary for
the reproduction of plants native to the Conservation Easement. ~No plants may be
collected without the permission of the Grantor and any plant collecting must in no way
have a negative impact on the continued health and welfare of any native species that

may be collected for scientific investigation.
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6. The right of NPAT and/or Grantor to conduct prescribed burns on the Protected Property
as deemed necessary by NPAT and/or Grantor for the enhancement of native vegetation
and prudent grasslands management, provided NPAT gives Grantor prior notice of its
intent to conduct such burns, and Grantor agrees to the need for a burn additional to

mowing under the management plan.

AND IN FURTHERANCE of the foregoing affirmative rights, the Grantor, on behalf of
the Grantor, his heirs, successors and assigns, and with the intent that the same shall run with
and bind the Protected Property in perpetuity, does hereby make, with respect to the Protected
Property, the following:

COVENANTS
1. Vegetation. There shall be no intentional planting or introduction of any non-native plant
or animal species.
2, Uses. There shall be no agricultural, commercial or industrial activity undertaken or

allowed except as expressly permitted under Reserved Rights herein; nor shall any right
of passage across or upon the Protected Property be allowed or granted if that right of
passage is used in conjunction with agricultural, commercial or industrial activity, except

as expressly permitted under Reserved Rights herein.

3. Animals. There shall be no trapping, hunting or interference with the native animal
population. However, upon the mutual written agreement of Grantor and Holder, when
populations of native wildlife become overpopulated so that Conservation Values become
or are likely to become negatively impacted, the Parties may agree in advance in writing
that members of any such species may be humanely removed to bring populations back
into balance. Native species may not be hunted or removed for recreational purposes or
other purposes unrelated to protection of Conservation Values. Non-native feral dogs,

cats, or other “exotic” species shall be removed as humanely as practical.

4. Topography. There shall be no filling, excavating, plowing, dredging, mining or drilling;
no removal of topsoil, sand, gravel, rock, mineral or other materials, nor any dumping of

ashes (other than cremains), trash, garbage, or of any other material, and no changing of
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the topography of the land in any manner, except minor changes in topography along

trails and roads in order to make them smooth, safe, and handicap friendly.

Water. There shall be no disruption of natural water flow across the Protected Property
by damming, dredging or construction in any free flowing water body, nor construction
of any weirs, groins or dikes in any marshlands, nor any manipulation, alteration,
depletion, of surface water, subsurface water, natural water courses, fresh water lake and
pond shores, marshes, or other water bodies, nor any activities or uses detrimental to
water purity. Grantor shall not transfer, encumber, sell, lease, or otherwise separate
surface or subsurface water rights from the Protected Property or change the historic use
of such rights absent the prior written consent of and determination by Holder that such
transfer, encumbrance, sale, lease, or other change will not materially adversely affect the

Conservation Values of the Protected Property.

Vehicles. There shall be no operation of dune buggies, motorcycles, all-terrain vehicles
or any other types of motorized vehicles, except for vehicles used in connection with seed
harvest, security, land management, or visitation by handicapped persons. These uses
shall be done in a manner to prevent soil erosion and to prevent damage to fragile plant

communities and wildlife habitat.

Construction. There shall be no construction or placing of mobile homes, commercial
billboards, commercial advertising signs, or other structures not related to the scientific
investigation or the protection of the Conservation Easement. Educational signs, trail
markers, boundary fences, and posted signs are permitted. Educational and 1*

Amendment Comment signs may be permitted with prior written consent of Holder.

Plaque. Grantor and NPAT shall mutually agree upon the location and content of a sign
or plaque to be posted on the Protected Property acknowledging the gift of the Grantor

and summarizing the ecological and/or historical importance of this property.

Subdivision. The Protected Property may not be further divided, subdivided or
partitioned, nor conveyed or pledged for a debt except in its current sub-divisions as

described, except as may be required by law for “green burials”.
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10.  Prohibited Uses. Any use of the Protected Property and any activity thereon, which, in
the opinion of Holder, is or may become inconsistent with this grant, being the
preservation of the Protected Property predominantly in its natural condition and the

protection of environmental systems, is prohibited.

11. Biocides. There shall be no use of pesticides or biocides including but not limited to
insecticides, fungicides, rodenticides, and herbicides, except as approved by Grantor to

control invasive species detrimental to the conservation values of the Protected Property.

12.  Predator Control. No native predators, including bears, cougars, coyotes, red wolves, red
wolf-coyote hybrids, hawks, eagles, foxes, alligators, or snakes may be killed under any

circumstances except under immediate danger of loss of life or serious injury.

In the event that a breach of these restrictions by the Grantor or by a third party under
Grantor’s control comes to the attention of NPAT, NPAT must notify the Grantor in writing of
such a breach. The Grantor shall have 30 days after receipt of such notice to undertake actions
including, but not limited to, restoration of the Protected Property, that are reasonably calculated
to swiftly correct the conditions constituting such a breach. If the Grantor fails to take such
corrective action, NPAT may, at its discretion, undertake such actions, including appropriate
legal proceedings, as are reasonably necessary to affect such corrections; and the cost of such
corrections, including NPAT’s expenses, court costs and legal fees, shall be paid by the Grantor,

provided the Grantor is determined to be responsible for the breach.

NEVERTHELESS, and notwithstanding any of the foregoing provisions to the contrary,
the Grantor reserves for himself, his heirs, successors and assigns, the following Reserved
Rights, which may be exercised after providing written notice to NPAT; provided, however, that
the exercise of such rights is not inconsistent with the conservation interests associated with the

Protected Property:
RESERVED RIGHTS

1. Seed harvest. Grantor has the right to harvest seed from the Protected Property for use on
other property owned by Grantor.



27460

Grantor has the right to mow once annually and to use prescribed fires in a manner not
destructive of conservation values on the Protected Property, excepting times of severe
weather or drought. In such cases, the health of the native habitat should be the guiding
factor in establishing appropriate management. Grantor will make all reasonable efforts
to mow after the blooming season of all native wildflowers or normally after the first

freeze in the Fall or Winter.

Grazing. Grantor and his lessees may graze native genetically-pure Bison in a manner
not destructive of conservation values on the Protected Property, excepting times of
severe weather or drought. In such cases, the health of the native habitat should be the
guiding factor in establishing appropriate grazing management. The grazing of non-

native cattle is strictly prohibited.

Hunting. Grantor, his family members, guests, and lessees may engage in lawful hunting of
feral hogs using humane methods. The hunting of any and all native species is strictly

prohibited.

Allowed Excavations. Excavations may be allowed for professionally conducted
archaeological or geological studies or for burials of human remains so long as no

irreparable harm occurs to the native ecosystems on the Protected Property.

Exotic Plant Species. Grantor has the right to remove exotic trees, shrubs, or plants, and to

cut fire breaks as may be necessary for ecological or safety reasons.

Trails. Grantor may establish a network of trails on said properties for ease of access for
scientific, educational or recreational visitation. Said trails shall be located so as to cause as
little impact on the native ecosystems as practical. Trails may be paved to accommodate

electric vehicles for ingress and egress by the handicapped.

Artificial nesting devices may be installed to accommodate Wood Ducks, Eagles, Red-
cockaded Woodpeckers or other native species in need of human intervention in order to

help restore their populations to pre-historic levels.
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GENERAL PROVISIONS
1. The Grantor agrees that the terms, conditions, restrictions and purposes of this grant will
be inserted by him in any subsequent deed or other legal instrument by which the Grantor divests
itself of any interest in all or portions of the Protected Property, and that the Grantor will notify
NPAT, its successors or assigns, of any such conveyance. The failure of Grantor to perform any
act required by this paragraph shall not impair the validity of this Easement or limit its
enforceability in any way.
2. Any notices required in this Conservation Easement shall be sent by registered or
certified mail, postage prepaid, or electronic mail with confirmed receipt, to the following

addresses or such address as may be hereafter specified by notice in writing:

GRANTOR: /(&/‘ JN 01% lv ,
GEORGE H. and SUZANNEB. RUSSELL

1401 19" Street
Huntsville, Texas 77340

HOLDER:

NATIVE PRAIRIES ASSOCIATION OF TEXAS
2002a Guadalupe Street

PMB 290

Austin, Texas 78705

< o Grantor retains all responsibilities and shall bear all costs and liabilities of any kind
relating to the ownership, operation, upkeep, and maintenance of the Protected Property,
including maintaining liability and casualty insurance coverages on the Protected Property, and
paying before delinquency all taxes, assessments, and other charges lawfully imposed on or
assessed against the Protected Property. NPAT may, at its discretion, pay any outstanding taxes
or assessments and shall then be entitled to reimbursement by Grantor.

4. INDEMNIFICATION. Grantor acknowledges that Holder has no possessory rights

in the Property, nor any responsibility or right to control, maintain, or keep up the Property. If
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Holder is ever required by a court to pay damages, costs, or fees resulting from personal injury,
property damage, governmental regulatory actions, or the presence of polluting substances, that
occur on or are related to the Protected Property, Grantor shall indemnify and reimburse Holder
for these payments, as well as for reasonable attorneys' fees and other expenses of defending
itself, except to the extent that any such loss, cost or damage is determined by a court to have
been caused by the negligence or willful misconduct of Holder or its agents. If Grantor is ever
required by a court to pay damages, costs, or fees resulting from personal injury, property
damage, governmental regulatory actions, or the presence of polluting substances, that occur on
or related to the Protected Property, that are determined by a court to have been caused by the
negligence or willful misconduct of Holder or its agents, Holder shall indemnify and reimburse
Grantor for these payments, as well as for reasonable attorneys' fees and other expenses of
defending itself.

5. In the event any provision of this grant is determined by the appropriate court to be void
and unenforceable, all remaining terms shall remain valid and binding.

6. The burdens of this Conservation Easement shall run with the Protected Property and
shall be enforceable against the Grantor and all future owners and tenants in perpetuity. The
benefits shall be in gross and assignable but only to an eligible donee as defined in Treasury
Regulations § 1.170A-14(c)(1) as that section may be amended from time to time, who is also a
qualified holder under Texas Natural Resources Code, Chapter 183 (or its successor law). Any
assignment of benefits by the Holder (or successor) must require the transferee to carry out the
purposes of this Conservation Easement.

Ve If a subsequent, unexpected change in the conditions of the Protected Property or the
surrounding property make impossible or impractical the continued use of the Protected Property
for conservation purposes, the restrictions may be extinguished only by judicial proceeding and
all of NPAT’s proceeds from a subsequent sale or exchange of the Protected Property shall be
used in a manner consistent with the conservation purposes of this grant on like, adjacent, or
similar natural areas in San Jacinto or Walker County, Texas. If NPAT ceases to exist, a court
having jurisdiction shall transfer this Conservation Easement to another qualified organization
having similar purposes that agrees to assume NPAT’s responsibilities hereunder.

8. Wherever all or part of the Protected Property is taken in exercise of eminent domain by

public, corporate, or other authority so as to abrogate the restrictions imposed by this
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